
IN THE SUPREME COURT OF THE UNITED.STATES

No,. IOA52

FARHI SAEED BIN MOHAMMED,    APPLICANT

BARACK OBAMA, ET AL.

OPPOSITION TO EMERGENCY APPLICATION FOR STAY

The Acting Solicitor General, .on behalf of respondents Barack

Obama et al~, respectfully files this~opposition to the emergency

application for a stay of the court of appeals’ mandate pending

disposition of applicant, s forthcoming petition for a writ of

certiorari.

STATEMENT

Applicant Farhi SaeedBin Mohammed (ISN 311) (applicant) is an

Algerian citizen who has been detained at the~Guantanamo Bay Naval

Base.    The United States has cleared him for transfer from

Guantanamo Bay to his native .Algeria.    It is the longstanding

policy of the United States that it will not transfer a detainee to

a nation in which it is more likely than not that he will be
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tortured. Here, the Department of State conducted an

individualized analysis of applicant’s~circumstances and concluded

that he maybe returned to Algeria consistent with that policy.

Applicant sought an injunction barring his transfer, Which the

district court granted. The court of appeals summarily reversed

that decision, holding.that the district court,s efforts to second-

guess the government’s determination regarding the appropriateness

of transfer are squarely barred by this Court’s decision in Munaf

v. Gere__n, 128 S. Ct. 2207, 2226 (2008), and the court of appeals’

decision in Kiyemba v. Obam_____~a, 561 F.3d 509 (D.C. Cir. 2009)

(Kiyemba II), cert., denied, 130 S. Ct. 1880 (2010). The court of

.appeals then denied applicant’s motion to stay its mandate.

Applicant now seeks a stay from this Co~rt.

I. Prior to a transfer of a Guantanamo Bay detainee, the

Executive (typically through the Department. of State) assesses

issues concerning humane treatment of the detainee in the country

of~proposed transfer. Under .the longstanding policyof the United

States, no detainee will be transferred to a country if the State

Department concludes that it is more likely than not that the

detainee will face torture there.. That policy was recognized by

this Court in Munaf, see 128 S. Ct. at 2226, and~ has been

reaffirmed by the government in several recent filings in this

Court. See, e._~.~ Br. in Opp. at 4-5, Kiyembav. Obam_~a, No. 09-581

(citing numerous sworn declarations); Gov’t Br. at 6-7, Kiyemba.v.
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Obam______~a, No. 08-1234. In this case, the United Sta~es has provided

sworn declarations stating, its continued adherence to that

important policy, as well as the State Department’s specific

determination that applicant may be returned to Algeriaconsistent

with the policy. App., .infr_____~a, 2a-3a, lla-12a.

In Kiyemba II, the court of appeals held that where the

Executive has provided sworn declarations explaining that ~it will

not transfer a detainee to any country where it is more likely than

not that he will face torture, "a detainee cannotprevail on the

merits of a claim seeking to bar his transfer based upon the

likelihood of.his being tortured in the recipient country." 561

F.3d at 514. In reaching that conclusion, the court of appeals

relied On Muna____~f, where this Court vacatedan injunctfon barring the

transfer to the Iraqi government for criminal prosecution of

American citizens who weredetained in Iraq bythe United States

military. 128 S. Ct. at 2220. The petitioners in Munaf sought an

injunction prohibiting transfer because they alleged a fear of

torture by the receiving government, id. at 2214-2215, 2225, but

this Court rejected their claim, explaining that while torture

"allegations are * * * a matter of serious concern, * * *

that concern is to be addressedby the political branches, not the

judiciary." Id___~. at 2225. Relying. on Munaf, .the Kiyemba II court

held that where the government "has declared its policy not to

transfer a detainee to a country" if torture would more likely than



4

not result, a ~district court may not second-guess the Government’s

assessment of that likelihood." 561 F.3d at 516.

The court of appeals denied a petition for rehearing en banc

in Kiyemba II,. and this Court denied the Petition for a writ of

certiorari.    See 130 S. Ct. 1880.    One .month later, another.

Guantanamo Bay detainee sought to challenge the~court of appeals’

precedential decision in Kiyemba II by filing a petition for

initial hearing en banc. See Belbacha v. Obama, No. 08-5350 (D.C.

Cir. Apr. 27, 2010). The court of appeals denied that petition,

confirming that Kiyemba II is settled circuit precedent..See 08-

5380 Order at i (D.C. Cir. June 3, 2010).

2. Applicant filed a petition for awrit of habeas corpus in

federal district court, seeking to be released from Guantanamo Bay.

In November 2009,~ the .district court granted the petition and

ordered the government to arrange applicant’s release from

Guantanamo Bay. Mohammed v. Obama, 689 F. Supp.2d 38, 69 (D.D.C.

2009), appeal pending, No. 10-5034 (D.C.Cir.).¯ The government has

appealed thatorder, but the appeal is being held in abeyance based

on the government’s representations of its intent to repatriate

applicant to his home country, which would moot the appeal.

Even priorto being granted.habeas relief, however, applicant

sought an injunction from the district court barring his transfer

to Algeria. In. consolidatedproceedings on motions by a number of

detainees for injunctions against transfer, the district court in
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2008 enjoined applicant’s transfer to Algeria pending a final

decision in Kiyemba II. After this Court denied certiorari in

Kiyemba~ II, the district court vacated that injunction ~ ~

~ ~ ~ Applicant sought reconsideration of that

decision, which was denied. Id__ at AI4-A22.

After his case was returned to his merits judge, applicant

filed another motion seeking to bar his transfer from Guantanamo

Bay to Algeria.    See 05-1347 Emergency Motion for Injunction

Against Transfer to Algeria (D.D.C. May 24, 2010). He asserted

that, if he were returned to Algeria, he would face torture by "the

security services," "armed Islamists," or~ "both" because he had

been detained, at Guantanamo Bay. Id. at 7. Applicant did not

provide any specific allegations of past mistreatment in his

motion, or any specific evidence regarding why he would be a target

in Algeria. He also acknowledged that he has not lived in Algeria

in over twenty years. Id__~. at 2. And applicant did not make any

claim that he was entitled to be brought to the United States and

released here, rather than returned to Algeria. Id. at 18 (seeking

only an order "enjoining Respondents from transferring [applicant]

to Algeria") .         ~

In response, the government submitted two sworn declarations

from Ambassador Daniel Fried, Special Envoy for the C!osure of the
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Guantanamo Bay Detention Facility, reaffirming the longstanding

policy of the United States not to transfer a Guantanamo Bay

detainee to a country where it is more likely than not that he will

be tortured. App., infra, la-8a, 9a~.14a. ~ ~ ~

The government contendedthat Munaf and Kiymeba II precluded the

district court from second-guessing the Executive’s determination

that applicant may be transferred to Algeria consistent, width i.ts

longstanding policy.

Rather than accept those assurances, the district court

decided toitself assess whether transfer was appropriate. On June

3~ 2010, the district court issued ’ what it termed an

~Administrative Stay’!. to prohibit the government from transferring

applicant to Algeria. Appl. App. A25. One week later, the court

entered an order directing Ambassador, Fried to appear at a hearing

on-June 21, ~at Which the court would ~test[]" the government’s

"representations * * * that it has received assurances [of

humane treatment] from the AlgerianGovernment." Id at.Ag. The

court stated that it would conduct an ~interrogation" of Ambassador

~ The reasons for submitting those classified declarations e__~x
parte are detailed in those declarations. The declarations are
being submitted to this Court ex parte concurrent with the filing
of~this opposition brief.
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.Fried until it was convinced that ~there is real substance" to the

Executive,s determination. Ibid.

In light of Ambassador Fried’s ongoing negotiations with other

nations regarding the .transfer of Guantanamo Bay detainees, which

require him to maintain an active international travel schedule,

the government asked the district court.to immediately vacate the

portion of its order requiring Ambassador Fried to appear in. court.

05-1347 Emergency Motion for Reconsideration 7-8 (D.D..C. June 14,

2010).    The government also requestedthat the district court

reconsider its prohibition on applicant’s transfer, reiterating

that such relief is foreclosed by Munaf and Kiyemba II. Id.. at 3-

7.. The district court agreed to postpone theJune 21. hearing but

declined to lift the injunction, see 05-1347 Order 2 (D.D.C. June

3. The government sought summary reversal in the court of

arguing that the district court’s order directlyappeals,

contravened Munaf and Kiyemba II. After expedited briefing, the

court of appeals invoked its authority under the All Writs Act, 28

U.S.C. 1651, and ordered the district court "to resolve all

outstanding motions" on an expedited basis and ~in a manner

consistent with Munaf v. Geren, 553 U.S. 674 (2008), and Kiyemba v.

Obam~, 561 F.3d 509 .(D.C. Cir. 2009)." Appl. App. A27. The court

of appeals further instructed the district court to decide the

motions "without requiring further testimony from special Envoy
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Fried or any other United States government official" and "in an

~order from which a party can take an immediate appeal." Ibid.

A few days later, the district court granted applicant,s

motion for a preliminary injunction and enjoined his transfer to

Alge~ia. Appl. App. A29-A41. The court noted that ~the government

had submitted three separate declarations from Ambassador Fried

stating that the United States has concluded that applicant may be

returned to Algeria consistent with the United States’

longstanding policy. Id__ at A32-A33. But the court decided that

Ambassador Fr±ed’s sworn declarations were "inadequate," id.. at

A37, because the court’s own "[d]etailed questioning could well

uncover gaps in the representations made or the date relied upon,"

id~ at A33. The court, determined that it should be able to "test

and probe" the government’s transfer determination, by asking

questions such as "[w]hat are the actual assurances, written or

oral, that the United States Government is relying upon from

Algeria," and ~[h]ow can the United States enforce those diplomatic

assurances from Algeria?" Id. at A34. And the court held that

Munaf and Kiye.mba II did not.preclude that questioning because, in

the court’s view, those cases are limited to their particular

facts. Id~ at A35-A37.

Although it enjoined applicant’s transfer to Algeria, the

.district court recognized .the serious diplomatic consequences of

its actions.    In particular, the court expressly accepted the
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government’s sworn’ statements that an inj unction could

~ and with other countries, and it assumed that"the

Government will in fact suffer’ substantial harm if injunctive

relief is granted."    Appl. App. A40.    But the district court

nonetheless entered the requested injunction because it de~ided

that the public interest would.be ’~better served by ensuring that

no errors are made" in t~ransferring detainees from Guantanamo Bay,

"even though there may well be some delays in reaching the very

important goal of transferring detainees to appropriate countries."

Ibid.

4. The government agaln immediately sought summary reversal

from the court of appeals.    After another round of expedited

briefing, the court of appeals granted the summary reversal motion

and dissolved the injunction barring applicant’s transfer. Appl.

App. A2-A5. The court of appeals found the case tobe on all fours

with Kiyemba II.    Id___~. at A2. The court reaffirmed that under

Kiyemba II and Munaf, "the district court, may not prevent the

transfer of a Guantanamo detainee when the government has

determined that it is more likely than not that the detainee will

not be tortured in therecipient country." Ibid. The court then

stated that "the government’s representations in this case satisfy

that standard."    Ibid.    In particular, the court noted the

government’s representations ~that it evaluated ’allinformation
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that is.in any~way, relevant¯ to whether a detainee is more likely

than not to be tortured inthe receiving country’" -- ~’including

submissions [the government had] received to date. from counsel

representing the detainee’" -- and had~determined t~at * * *

[applicant’s] transfer complies with ’thepolicy that the U.S.

Government will not transfer individuals to countries where it has

determined that they are more likely then not to be tortured.’"

Ibid. (quoting government declarations).

Judge Tatel concurred in part and dissented in part. Appl..

App. A4,A5.    Although he agreed that ~the district court’s

injunction cannot stand to the extent that it rests on

[applicant’s] fear of torture from the Algerian government or on

the court’s desire to question Ambassador Fried about .his

declarations," he noted that applicant alleged torture at the hands

of non-government .actors, and he suggested that the case be

remanded ~"to allow the~ government to submit supplemental

declarations as to whether, in deciding it was safe to send

[applicant] to Algeria, it considered potential threats caused by

non-governmental entities." Id___~.at A5.

The.court of appeals ordered that its mandate issue on July

14, 2010. Appl. App. A3. Applicant asked the court of appeals to

stay its mandate for 90 days. After another round of expedited

briefing, the court of appeals denied that motion. Id. at A7.

Applicant now seeks a stay of the court of appeals’ mandate from
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this Court, pending the disposition of a forthcoming Petition for

a writ of certiorari.                                         ~

ARGUMENT

To Obtain a stay pending the filing and dispositionof a

petition fora writ of certiorari, an applicant must show (I) a

reasonable probability that four Justices will consider the issue

sufficiently.meritorious to grant certiorari; (2) a fair prospect

that a majority of the Court will vote to .reverse the judgment

below; and (3) a likelihood that. irreparable.harmwill result from

the denial of a stay.. Hollinqsworth v. PerrZ, 130 S. Ct. 705, 709-

710 (2010) (per curiam); accord Barnesv. E-Systems, Inc. Group

Hosp. Med..& Surqical Ins. Plan, 501 U.S. 1301, 1302 (1991)

(Scalia, J., in chambers)"; Stroup v.’ ~illcox, 549 U.S. 1501

(Roberts, C.J., ~in chambers) (citing Barnes). ~A stay is not a

matter of right~ even if irreparable injury might otherwise

result." Indiana State Police Pension Trust v~ Chrysler LLC, 129

S. Ct. 2275, 2276 (2009) (per curiam) (citation omitted). It is

instead an exercise of judicial discretion, and the "party

requesting, a stay bears~ the burden of showing that the

circumstances justify an exercise of .that discretion." Ibid.

(citation omitted).

A stay. is not warranted here. Applicant’s legal claims are

foreclosed by this Court’s decision in Munaf and the court of

appeals’ decision in KiYemba II, which this Court declined to
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review. Because the Court has already denied certiorari to review

the D.C. Circuit precedent that controls this case, applicant has

not established that a petition for a writ of certiorari would be

granted on that same question in his case. .The application for a

stay therefore can properly be denied on that’ ground alone. And

even if the Court were to grant certiorari notwithstanding its

denial of certiorari in Kiyemba II only four~m0nths ago,. it is

unlikely this Court would reverse the judgment below, given the

Court’s decision in Munafo

Moreover, any delay in issuance of the mandate would cause

real and substantial harm to

the important goal of

transferring detainees cleared for transfer and closing- the

Guantanamo Bay detention facility. As the government established

and the district courtassumed~ .an injunction barring applicant’s

release to Algeria

For these reasons,
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the government has consistently sought -- and the court of appeals

has consistently granted --.expedited reviewof applicant’s request

for injunctive relief.    At the same time, the government has

established through sworn

transferred to Algeria

humane-treatment policy.

declarations that applicant may be

consistent with its’ longstanding

The balance of the harms therefore

¯ sharply favors denial of the application for a stay...

i. Applicant cannot demonstrate a reasonable probability that

his petition for certiorari would be granted or a fair prospect

that he.would prevail on the merits. Applicant contends (Appl. 7)

that his forthcoming certiorari petition will present three

questions: whether the court 0f appeals properly applied Munaf in

the context of transfers fromGuantanamo Bay;.whether the court of

appeals’ holding, that courts may not second-guess the Executive’s

determination that transfer is appropriate is consistent with the

Due Process ~Clause;. ~and whether applicant’ is entitled to be

released from Guantanamo Bay into the United States. The first two

questions raise the same issue that this Court recently declined to

review in Kiyemba II, and certiorari likely would be denied here

for the same reasons. The third question is not presented in this

case.

a.    The fundamental issue applicant raises is the same

question raised in Kiyemba II: whether a district court hearing a

habeas corpus action may enjoin the Executive from releasing a
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Guantanamo Bay detainee and sending him to a~foreign.country, when

the Executive has submitted sworn declarations establishing that a

detainee will not be sent to any country where he is more ~!ikely

than not to be tortured. Pet. at i, Kiyemba v. Obam_____~a, No. 09-581.

Because the Court has.¯ already denied certiorari on that issue,

there is little prospect that the Court’ will grant, certiorari or

that applicant wil! prevail on the merits.

The court of appeals’ decision in Kiyemba II is correct and

follows from this Court’s decision in Munaf.¯ In Muna____~f, the~Court

vacated an injunction barring the transfer of American citizens

detained in Iraq by the United States military to the Iraqi

government for criminal.prosecution. The petitioners in that. case

alleged that they ~feared torture in ¯the receiving country and

sought an injunction prohibiting their transfer.’ 128 S. Ct. at

2214-2215. This Court noted that the government had declared its

commitment not to transfer the petitioners in circumstances in

which torture was more likely than not to result and held that

Courts may not ¯review the Executive’s determination regarding the

appropriateness of transfer in light of~ the petitioners’

allegations.    Id___~. at¯ 2225-2226.    The Court¯ stated that such

concerns about humane treatment are "to be addressed by the

political branches, not the judiciary," because "the politica!

branches are well situated to consider sensitive foreign policy

issues, such as whether there is a serious prospect of torture at
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the hands of an ally, and what to do about it if there is," while

the judiciary is .~not suited to second-guess such determinations"

and such second-guessing ~would require federal~ courts to pass

judgment on foreign justice systems and undermine the Government’s

ability, to speak with one voice in this area." Id___~. at 2226. The

Court thus held that where the Executive Branch has made

determinations, about the appropriateness of transferring an

individual, based on ~the Executive’s assessment of the foreign

¯ country’s legal system and * * * the Executive[’s] * * *

ability to obtain foreign assurances it considersreliable," those

determinations are conclusive. Ibid. (citation omitted).

The court of appeals in Kiyemba II correctly held that the

separation-of-powers analysis in Munaf "precludes the district

court from barring the transfer of a Guantanamo detainee on the

ground that he is likely to be tortured" where, as here, "[t]he

Government has declared its policy" not to make such a transfer.

561 F.3d at 514, 516. The court explained that the Kiyemba II

petitioners, like the petitioners in Muna~, were individuals in

military detention who ~asked the district court to enjoin their

transfer because they feared they would be tortured in the

recipient country." Id. at 514. The court noted that in Kiyemba

I__~I, as inMunaf, hhe government had declared its commitment not to

transfer the petitioners in circumstances where torture was more

likelythan not to result. Id___~. at 514. Indeed, the court found
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that ~the present record shows" that ~the Government does

everything inits power to determine whether a particular country

is likely~ to torture a particular detainee." ~ Id. at 516.

Accordingly, the Kiyemba II court held that ~the district court may

not question the Government’s determination that a potential

recipient country is not likely to torture a detainee." Id. at

514.

b. The court of.appeais correctly determined that Munaf and

Kiyemba II are .controlling here~    Applicant is an individual

detained at Guantanamo Bay. whose ihabeas corpus petition was

granted. Li~e the petitioners in Munaf and Kiyemba II, he alleges

a fear of torture in the proposed country of transfer and claims a

habeas corpus right to litigate the appropriateness of.transfer in

federal district court.    Appl. 17-23,    Here, as in Munaf and

Kiyemba II, the government~.has .providedsworn declarations

establishing that it will not transfer ~a detainee to a country

where he is more likely than not to betortured. See App.,~ infra,

2a-3a, lla-12a; Classified Decls. tabs A, B. The government also

has submitted ~specific declarations describing the State

Department’s implementation of that policy with respect to proposed

transfers to Algeria. See App., infra, lla-13a. Accordingly,

here, as in Munaf and Kiyemba II, the determination regarding the

appropriateness of ~transfer is entrusted to the Executive Branch.



Nonetheless, the districtcourt announced its intention to

"test" the ~representations of the United States Government that it

has received assurances from the Algerian Government" about the

humane treatment to be accorded transferred detainees. Appl. -App.

Ag. The court proposed to do this by conducting an ~±nterrogation"

of Ambassador Fried, where it would ask about ~the actual

assurances, written or oral, that the United StatesGovernment is

relying upon from Algeria," and how those diplomatic assurances

would be enforced.    Id___~. at A34. But those are precisely the

matters that this Court said in Munaf must be addressed by the

Executive, not the Judiciary. 128 s.~ ct. at 2226. Accordingly,

the court of appeals was correct to summarily reverse the district

court’s i~njunction.

c.    Applicant’s only. responses (Appl. 18-21) are his attempts

to distinguish Munaf on its facts and to revisit Kiyemba iI based

on an argument he has not preserved. Although thetransfers of the

individuals to the foreign government in Munaf arose in a different

factua! setting, Munaf’s separation-of-powers analysis applies with

full force to the transfer of detainees from Guantanamo Bay,

because the detainees in both contexts raise the sameclaim,.which

is that they have a habeas corpus right to litigate in district

court the appropriateness of transfer, despite an Executive

determination that transfer is consistent with the.. government’s

humane-treatment policy.
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~     Applicant’s claim (Appl. 20) that~he fears attacks byprivate

parties if returned to Algeria provides no basis to depart from

Munaf’s separation-of-powers analysis. These are the sorts of

concerns that should ~be addressed by the political branches, not

the judiciary," Munaf, 128 S. Ct. at.2226, and as described below,

the government would take .seriously. credible presentations of

significant and current concerns.    See pp. 23-24, infra. But

applicant has not made such a presentation to the Executive. And

a district court order barring transfer based upon alleged

potential harms from private parties would be inconsistent with

Munaf, because such an order would require examining sensitive

diplomatic negotiations and second-guessing~¯the Executive’s

transfer determination. See.Munaf, 128 S. Ct. at 2225 (~[I]t is

for the political branches, not the judiciary, to.assess practices

.in foreign countries and to determine national policy in light of

those assessments.").

More generaliy, there is no legally enforceable rule under

which the district court could enjoin the Executive from

repatriating an individual based upon claims relating to the

actions of privateparties, ~especially where such allegedactions

are unrelated to any government action. Although ~the Convention

Against Torture and Other Cruel,.Inhuman or Degrading Treatment or

Punishment (CAT), does not apply as a source of law in these

Guantanamo habeas proceedings, ~see 8 U.S.C. 1252(a) (4); Foreign
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Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277,

§ 2242(d), 112 Stat..26_81 (allowing for judicial review under~

article 3 of the CAT only in certain immigration proceedings), even

if it did, it would not provide a basis for relief here. Article

3 prohibits State Parties from expelling, returning, or extraditing

individuals toany country where it is more likely than not that

they would be tortured, and.the definitionof torture in Article 1

requires the involvement .or acquiescence of a public official.

CAT, Arts. I, 3(1). Accordingly, Article 3 of the CAT does not

encompass claims based upon the actions of private parties, with no

allegation of any governmental involvement.

Regarding Kiyemba II, applicant’s argument before thedistrict

court and ¯the court of appeals was that that case is

distinguishable on its facts.    See 10-5200 Opp. to Summ. Rev.

Motion 10-14; 10-5218 Opp. to Summ. Rev. Motion 11-12. He now

raises a different claim, which is that he has a procedural due

process right to challenge his transfer in court and a substantive

due process right to obtain an injunction barring transfer if "he

establishes that he reasonably fears that he will be tortured by

the receiving governmentor non-governmental actors." Appl. 20.

That argument was not raised in the court of appeals or the

district court, and this Court therefore should declineto consider

it. See, e.__~., NCAA v. ¯Smlth, 525 U..S. 459, 470 (1999).
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In any event, in Muna____~f, a case that involved United States

citizen detainees~with .full due process rights, this Court held

that the courts may not second-guess a determination by the

Executive that a detainee is not likely to be tortured in the

proposed country of transfer. 128 S’ Ct. at 2225~2226. TheCourt

explained that "[e]ven with respect.to claims that detainees would

be denied constitutionalrights if transferred~ we have recognized

that it is for the political branches, not the judiciary, to assess

practices in foreign countries and to determine national policy in

~ight of those assessments." Id__~. ~at 2225; see also Holmes v

459 Fw2d 1211, 1225 (DC. Cir. 1972) (where United States

citizen service members sued to prevent transfer to another

country, the transfer presented "a matter beyond the purview of

this court").

~The certiorari petition in Kiyemba Ii also raised the due

process argument, asking the Court to consider whether the court of

appeals’ applicationof~ Munaf violated the procedural and

substantive due process rights of Guantanamo Bay detainees. See

Pet. at 18-22, Kiyemba v. Obam~, No. 09-581. This Court denied

certiorari.    See 130 S. Ct. 1880.    Accordingly, there is no

reasonable prospect that this Court would grant certiorari or that

applicant would prevail on the merits.of his Kiyemba II-related

claims.
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d.    There is likewise little prospect that this Court would

grant review of applicant’s third claim, or that he would prevail

on the merits of that claim.~ Applicant. contends that his

certiorari petition will raise the question, whether ~a successful

Guantanamo Bayhabeaspetitioner who "ha[s] a reasonable fear that

he will be subject to torture or other mistreatment [if]

transferred to a particular country" has a habeas corpus or due

process right to "be released into the United States if the

Government is unwilling or unable to arrange for his resettlement

in a country where ~he does not have a reasonable fear of such

mistreatment." Appl. 21. That question.was not presented to or

passed upon by the courts below, and it has therefore been waived.~

This Court should not consider it in the first instance.

Below, the only relief applicant sought was an order

~enjoining [~the government] from transferring [him] to Algeria."

05-1347 Emergency.Motion for Injunction Against Transfer to Algeria

18. That is precisely the relief that thedistrict court granted.

Appl. App. A40-A41, A43. Applicant made ~no effort to establish

below that he is entitled to release into the unitedstates because

there is no country to which he can be safely transferred. Neither

the district court nor the court of appeals ruled on Such an

~rgument. See id. at AI-A5 (court of appeals opinion), A29-A41

(district court opinion).
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Applicant’s response (Appl. 21 n.12) is that this Court should

consider the issue because it was ~fully briefed" in a different

case, Kiyemba v. 0bam______~a, 555 F.3d 1022 (D.C. Cir.) (Kiyemba I),

cert. granted, 130 S. Ct. 458 (2009), vacated and remanded, 130 S,

Ct. 1235 (2010), reinstated as amended, 605 F.3d 1046 (D.C. Cir.

2010) (per curiam). But applicant has made no showing that he is

similarly situated to the Uighur detainees whose situation was at

issue in Kiyemba I.2 Accordingly, there is no prospect that the

Court will grant certiorari and agree on the.merits of applicant’s

claim of entitlement to release in the United States.

2.    Applicant has failed to establish that he faces a

likelihood of irreparable h~rm if the judgment of the court of

appeals is not stayed. .The United States takes allegations of

torture seriously. In the numerous sworn declarations submitted in

this case, the government has reaffirmed its longstanding, humane-

treatment policy. The declarations also describe how the United

States has applied that policy in applicant’s case and state the

United States’ determination that applicant may be returned to

Algeria consistent with that policy. The declarations �onfirm that

2 Contrary to applicant’s content±on (Appl. 21 n.12), he did
not raise any argument about release into the United States in his
oppositions to the government’s motions for summary reversal. His
only argument .arguably based on Kiyemba I was a brief contention --
not addressed by the courts below -- that he "should not be
transferred anywhere without his consent, at least if his decision
to withholdconsent has a reasonable basis.~ .10-5200 Opp. to Summ.
Rev. Motion 12 (D.C. Cir. June 22, 2010); see 10-5218 Opp. to Summ.
Rev. Motion 15 (D.C. Cir..July 6, 2010)(making similar argument).
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the Executive Branch hasengaged in extensive negotiations and made

searching inquiries before determining that it is not morelikely

than not that applicant will face torture if he is repatriated to

Algeria.

That the government’s stated policy focuses on treatment by

the receiving, government does not meanthat thegovernment ignores

or excludes .from’ consideration the likelihood ¯of serious

mistreatment by non-state actors in assessing the appropriateness

of transfer. In fact, the State Department considers information

from a variety ofsources, including that received from counsel

representing the detainee, when it determineswhether resettlement

orrepatriation can be effectuated consistently with United States’

post-transfer humane treatment policy.    App., infr_____~a, lla-12a.

Notably, Ambassador Fried’s declaration considered, as a relevant

factor, whether there~were any allegations of serious mistreatment

in connection with past transfers, ibid______~., and the fact that ten

detainees have been repatriated from Guantanamo to Algeria. without

any credible allegations brought to the United States’ attention of

injury or mistreatment, see id. at lla;                            ~

however, applicant raised no credible allegations of

non-government actors that warranted ¯further

Here,

harm from

consideration. In his initial injunction motion, applicant alleged

only generalized fears of mistreatment in Algeria by ~the security
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services"~and ~armed Islamists," and he did not make any specific

allegations of past mistreatment. The sole document in the record

that applicant has alleged supports his claim of harm from private

parties is a declaration in which applicant describes how his car

was stolenby armed.men, oneof whom he recognized~ over twenty

years ago. See 10-5200 Addendum to 0pp. to Summ. ~Rev. Motion A83

(D.C. Cir~ June 22, 2010). Applicant contends that the carjacking

had a nexus to a terrorist group because one of the carjackers told

him to "leave the car for the sake of God." Ibid. Nothing in the

declaration or in any other portion of the record suggests that the

carjacker was an ~armed Islamist" or was makinga religious threat.

If applicant had credibly presented significant and current

concerns in a manner that could be substantiated, the government

wouldhave taken these concerns seriously. In fact,.the government

has in other cases determined that a detainee would not be

repatriated for reasons that included concerns regarding serious

mistreatment by non-state actors. But under the circumstances

here, applicant’s generalized assertions do not’ establish a

likelihood of irreparable injury if his stay application is denied.

pending

interest.

Guantanamo

At the same time,

certiorari would harm

As a general matter,

Bay

cooperation of other Sovereign governments,

granting the application for a stay

the Executive and the public

the transfer 6f detainees from

requires significant negotiation with and

and judicial second-
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guessing of those negotiations and transfer decisions likely would

undermine the United States’ ability to obtain cooperation of other

nations in transferring detainees and closin~ the Guantanamo Bay

detention facility.

In this case, ~ ~ ~ ~ ~ ~ ~

.~ the district court assumed,

that delay of applicant’s release to Algeria would, cause

substantial harm to the United States. Appi. App. A39-A40.’ And as

the district court.recognized,

~ See also Crosby v~ National Foreiqn Trade Council, 530 U.S.

363, 381 (2000) (noting the importance of ~the capacity of the

President to speak for~theNation, with one voice in dealing with

other governments").    Moreover, the district court found that

delay would interfere with the ~enormous public interest * * *

in determining the f.ate of the many detainees left at Guantanamo

Bay," and ~the importance of accomplishing it as quickly as

possible."     Id.~ at A40.     For these important reasons, the

government has consistently sought and received expedited review

.regarding applicant’s injunction motion.
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The baiance of interests therefore weighs

decidedlyagainst the issuance of a stay.

co~c~,os~o~

The motion for a stay of the court of appeals’ mandate should

be denied.

Respectfully submitted.

EDWIN S. KNEEDLER
Acting SolicitorGeneral

Counsel ~of Record

JULY 2010



APPENDIX



I,,i, Danlet Fried; pursuantto 28 U,$:~C,..§ i746,.herebydedare .and sayas f0~lows:

1.. I .have been.the :Speciai.Erivoy for the ~losige .of the Ouantanamo Bay Detention

’ ’ a .......ih ............Fa-etli~.smee- c~ep~ g~imy.appo~m..:or~May ,15, 2009., ~my eap~icityas Sp~eial.l~iivoy, I

en~age in diplom~ttie di:~:ogue wi~3fo~i:gn, g0~etaments coneemingii:~~patriation andlbi:

resettlementof individUals whoare detained: at the U.S..detei~fion.faeility at Guantanamo Bay,

Cuba, My position was established::in orderto intensify diplomatic-efforts to arrange for~the

repatriatio~a.or resett..lement: 6f’~ndivi’dualS .approved for suc.h~disposifion under :the-r~view

pq~6~edures e~bli~l~edbyExecufi~!~O~der 13.i49~, which .was:s!gnedby P~esident Obama~0n

Jan~2~,2009~ Prior.to:aceeptingthes~app0intments, I:.was the Department of State’s

Assistant S-eeretary for European and.Eurasian :Affairs from"May2005~May 200’9 anffthe

.Special Assistant. to~:.the :Presifl~"nt"and Nati~na!..Se~uritay Council~ (NSC)~$eni0~ Director for

Eutop~aii-~.an~l Eurasian Aff~ from .January 200,i-May2005. I al’so ~erved.as Ambassador to

p61and.~om.-l~997.2000 ~d, .stag in: ~77:wl~en :I e"ritered"ithe Foreign Service, ilin various

positions~a~theSmte Department~ at overseas posts~ and at

2. On January 22; 2009; the Ih:esid~nVofthe.United.States S~gned:Exeeufive.Ordet

13,492, which ordered that.the detention facilities at Guant~amo .shall be. closed as soon ~as .

practicable, andno later than one year fr0mthe date of the order. As a result, the Guantanamo

Re~iiZWTask ForCe.was:.:~:i~at~dih orderto:,determine whether;the individuals held in the "

detention.facility at Guautanamo should be returned .to their bornecountry, released; transferred

*o a thkd country, or:tranSf~rred to another U2S, detention facility in a mannerconsistent.wi:th

law. and.the national.seeurity,.and foreigtip0[iey interests of the United States. To thatend, the
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Executive.Order commands "a prompt and thorough revievc.of the factual .and.legal bases for the

.eontinu-.~i.detenti.oti of~:indi."~duals:eu~nfly:held..at [Cma~ta~am0.BaY]".to.:determitie Whether

¯ each detainee~.:ean be.~ranSferted .or.released,~:i~ro~eeat~d fo~ ~al condtl~...~pro~ded

anotherlawful dispoaition eonsistem ~th"’the nationai~secufity:and:~oreign p6iicy interestsof

the...U~i~edStates~:a~d: the: interests:of jluafice." IdJ ~at:§§:2(d),

.3. As Special Envoy, my primary-task is to implement the mission.set forth in Executive

O~ler !i~;4.~.. ~f~f!~nding"dis.po~itt~r~.for:~idaals who are appto~ed for:.repatriation., o~

resettlement :i~ a.manner that is .consistent with. the !national. security and foreign policy interests

of the ::U~iited.!~!States~ and..~ ~ii :"~’bw the U.~S~ governrae~it.:to achieve the :eloPe ~of."the

Guant~arao BayDetentlo~Taeili~:.:as sO~6n~ias practieal~i~:.. In this:ta~k, I ~am guitl~dlby~e U.S.

govemment?s policies with respect to post-transfer security and post-transfer..humane treatmen!,

~neluding ~e~polli~y thati:the U.S. governmen~:¯will not transfer ind~idtaal.s.to, eountries:.whereit

has:determined~hat they are more l~ely than.riot:to be!.t0rtured, In lighto.~-~hesepolicies,.~there

are eertain.i~idi~d~als Who haveb~n.;~br-.will be~appro~ed.~for transfer"~ur:0f U.S~ cust0dy"l~ut

who .the U.S~, G~vemment deter..m~es~.~i~ot.be safely an~r.resp0nslbly ret~me~~o thei~ih0me

countries.

4, Ofpat~ieuiar concern to :the-Department ofS:tate i’s the question..o~ whether the:~foreign

government concerned vdll.treat.tlae:’de~ee humanely, in.a manner consistent :..~th ~its

intemational.ob~gations;.:and vcill: not::pei’s~eute the.individua! on tl-ie basi~ o~,:lils, raee~ religion,

na~i~nality~ membet~hig ~~a s~elal group, 0t:!i~olitieali:opinion.~ TheDepariauentispar~ieularly

mindful of the longstanding poliey of the United States not to transfer a person to a country if it

determines thatl it is tnore likely-thannot that the. person wilt l~ei.torturedor, in appropriate,.eases,



.that~c~p~rson has,~.iweii~o~ded fear oi~p~rseeutiOn:~.i~ould not be di~sqnoIifi~ from

¯ perse~ff~on p~otectiOn on criminM~ or secufi~,relmed gro~. ~g policy is coi~i:stent

approach taken by the U~ed States. ~ implementing.the Convention.Against To~re.~d o~er

C~el, Ifim~ or De~ading Trea~emor ~s~nt ~d.~e Proto¢01 Relating to ~e Sta~s of

Re~gees, ~e:Dep~ent Of Smte,w~t~ closely wi~:reiev~t:ag~ei~s::to::~adv:ise:on ~e

iikel~ood:o~fperse~ufion or~o~e::?~.agNen e0un~:andthe adequae~:~ ere~bili~0f

~S~ces obtained ~om a p~cul~ forei:gn government prior to ~y ~sfer.

5.. ~e.Dep~ment of S.mte generally h~ responsi~biti~ for coruscations on ~sfer-

reIated maaem b~een, the U~*ed. Smtes:.:~forei~ gove~ems. ~e .Depictorof State

~ req~e~s to."~:~G~amo...R~Vi~w T~k Foree.:~d~e Dep~ent 0~Def~nse fo[ coordination

appropriate Dep~ments.~d ~geneies.0fihe UNted States Go’ve~ent. TheDep~em

of State Mso conveys requests ~om ~e UNted.S~ates.to forei-~ gove~ents to-accept

.~=sf~ of~eir na~onMs. N.eases where approVeddet~eesc~ot be ~fe~edto

eo=Nes. 0f nmio~l:ity be.ease 0fhm~e. ~ea~em e0n~e~S, the Dep~em.of.Sta~e

¢o~m2ates ~fore}~::go~e~ents:to..e~plore ~d,eo~Wrese~lemen*:possibilitles.

N~erous eotmtries have been approached.to date M~.respect to v~ous detMnees who fall

wit~.tNS eatego~.mad.:~e U.S: Gove~em.h~:had success M reseRl~g in tNrd e0~Mes

deNneeS ~.:no prior legM ties to.~at 10cation (inclUd~gAlb~a, B~IN~ Be~u~ Fr~ce,

6. Once a detainee has been,:approved.for ~sfer ~ough ~e.:proe:~ges:of the

Gu~o Review T~k F~ree~:-my oNce generally t~esthe lead in discussion’s wi~



fO~e~gn~:~govemmen~:’e~neemed.or~..whe~ ~epatriation i~.n-otianav~la~leoption bee~t~s~ of

httrr~ane trea~ent concerns Or fOi~6th~r.rea~sons~ ~with"ffiii~d eo~::g~ve~:~where

resenl~ent migh~ be appropriate. ~e p~a~ p~ose~og?~e d~cussio~, is toIe~ what

measles ~e reeei~g gove~ent is ~ke!y~to ~e to e~e ~at.~e de~nee:-~ll no~ pose a

eont~ui~g ~eat to.~e::U~tefi.:S~ates~.ot::.i~s~i~es, .~elud~g.rese~ement:~gemem~ ~dto

ob’~:ap~~~er ass~ees, My:off!~e s~ks.~s~ces.~a~~ ~e United States

.Go#~6~ent.eomider~ neeess~ .~dappropriate for ~e eo~y ~.quesfion, ~ong ~e

~s~ces sought ~.eve~ ~sfer ease~ w~ch sec.~ me~es:or ~in fear c~es~ detention)

by ~egovemment. eon~med:~e foreseenor possible is ~he ~s~ce of h~a~e:treatment:~d

~ea~enr.~nae~td~ce ~ ~.:in~fion~ obligationsof ~e :f~i~ gove~ent aecep~g

~sf~ ~e Dep~ent of:S~te...eonsidet~whe~er ~e S~te~quesfion is p~to -the rele~.

~eafies, .suCh ~the Convenfion:AgNnst To~e ~d D~er Creel, ~um~.or Degading

¯ rea~ent or P~i~ent:, ~d ~s~es ~.~St~ees.~e~Iored aceo~di.ngly, if.~e

concerned is not a p~ or o~er cir~s~ces:.w~t.

7. D~eisions:~.~ecttO dispoaifionofG~t~o de~s~e m~e~on:..a c~by~-

ease b~is, :l~:ng:;:~to aeeo~t.~e p~eul~circ~s~s~of~e tr~sfer, the~reeeiving county,

¯ e:~mdivid~ concerned, anda~y concerns reg~dlng to.re or persecution either extant or

¯ at.may-~ise; Recommendations:by the Depa~ent of State ~e decided at. se~or levels

~ou~ nproeess inv01ving Dep~em.offici~s~ most f~fli~ wi~.internation~l~’gal

s~d~ds ~d obligations ~d ~e conditions in the co~es concerned. Wi~in ~e Dep~ent

of State, my:o~ee~ toge~er ~,the O~ee. of ~e Legal Adviser, ~e Bureau of Democracy,

Hum~ Ri~ts, ~d Labor, ~d.~e relev~t:regionalbureau, no.ally ev~uate forei~~



go~,emment:,.assuranees~in~:l.igh~of,t~e..~reumst~ce~s~ o~.the.-indi~idUal ~oricurned andthe overall

¯ re~’o~dof the;.~eO~nta’yinqUeStion with.respect to~human rights and 0thef r~le/vant issues. Tl~e

¥iews of th"~: Bureau ofDemoeraey; Hmuan ~igl~ts,: arid Labor, which dratks: the U.S.

Government’s annual Human Rights-.ReportS, ~: and o£the relevant regional bureau~ country desk,

.or~U~.S:i Embassyare imp0rtant in evaluating.:~’6reigngovernment assuraneesand any individual

fear.of perseemi~n~:Or to~e;:cl~s,, beea~se~:.they are: knowledgeable about.matters, s~ieh.as

humanrfglits, prison eondi~onscand.pris~n~rs’ access to ’counsel: both in general.andasthey may

apply:t0:ia!~parficular ease..’ia, the .fo~ign e0untry eoneemeds and knowledgeable~ as well as"to.

.particular information .about.the entity or indi¥idual thatis offering ~e .assuranCedn any

particular ease.and asto :rdevant.baOkgrotmd:.about any.:all.egatio~ 6f.m~trea~em:that may

t~ave,surfaeed in,eo~eetion~wi~:’i~::~an~rs ~to the :~ in question. Ifde~m~.d

appro~e~,.my offiee ~ff0ther rele~mt .0~¢fiees.brief the Seeretar3i.or other Department

Prineipals]sef0re:fmalizing theposi~ion.of~the Department of:State.

8~ The essential question~inev~uatingforeign government, assuranees~relating tohumane

treatment:i~ whether~, ta~ng int~aeeount~thes~:,assuranees and the;totality0f0lher relevant’

faetors~rel~ng ~0.~e indi~duaI~i~d thegoV~ent..~n question~.~e compe.~ntDepartment:o~’

State offieia!s believe it :is more h.q~e. !y than :notiflaatthe¯individual will he tortured in the country

.to_.whiehhe~s~:bei~:g..transferted. I~de~e~ngwhetherit.is "m0rel:ikely~an:~n0t, that:an

individual would be tortured, ~heUnited States takes into account the treatment :the!indi~dualis

likely to ree~i ve u]~on transt’~r, inei~iding~.i~t~ealia;the, eX~resseffeommi~enl~:, of 0fflcials

I The Humari::~ghts::l~ep°rts are~:the.:o.~d!alState:iD~partment r~portsit..o.:,~on~es~, pn human rights.eondition°s:.in
ifi~vidual �Otm~tties:::for.a given.year as:!m~ndated’bylaw (sections l:~6(:d~: and502(b) of.the.Foreign Assistance Act
Of 196:!,~as amended, iand..section.505~)o~:th¢ Trade.A~t of 1974, as .amended).



from the’"t’O~eign go~ce~-entaecep~ing trarisfer.; Wtien evaluating the adequacY~Of."anY

assurar~ees,. Dep~er~t..offieials consider theid~ntity~, position, or other info~ma~i0n concerning

¯ fl~e.ofl~ial relay~g:~the.ass~an~es.~ andi:polifieal orlegal developments in the.foxei:gn country

concerned .that wot!ld pro~-~e eomext (andi.eredlbility)for the assUmneesprovided. Departmem

¯ offiei~als .may- also .e~i~Sider"~S,. d~afi~ re!attons with.the.~0 .~ ~.~. eone~m~d when evalila~g

a~anees. FOt:ins~ee, Depar~en.t:~offie’ials.~inay ra~e.a.jud~n~ regarded;foreign

government’s incentives and eapaeifies:to fulfill.its assurances to the United $.~tes, including the

importance to the go~,ernment concerned of maintaining.good relations and cooperation with the

United StateS; I:n. an appropriate ease,the:iDepartment 0fState may als0: consider seeldrtg the

’ ?fo~e~ign .gov ~e~..’S assur~t~e~.:O~eeesS b.y~igov~i~t~i~!:or non~gove~tital entities in :the

co~::eoneemef!~l;O ~onitor. the)e~diiJon of :an. individual :r~ed to

Government access to-the i:ndividtml fo~ such purposes. Ininstanees in which the United States

transfers an individual.subject!-to.assuranees.~ it would pursue.any credible report andtake

appr0pria~ action if-it, had:reason to.befi0ve that.th0se ass~aneeswould no~ be, .or .had not been,

laotiored. We,’t~e::.:~Nouslypast:;~ffe~s:’tiygove~ents. In

eon~ems abo~the-~eatment:an ~:~i’~tual.may reebi~e eann0t:

have in the past.and would in thefuture:.reeommend against transfer, consistent with the United

States policy.

9. The Department Of State’s abilityto.seek and obtain assurances from a foreign

government:depends in.p~,on the~ Dep~en~’s ability to treat its dealings with .the-foreign

government:with discretion. Th~sis:espee~a!ly.the.ease with.respect t0.1ssues ha~ing~.to d o:wi~h:

detainees at the Guantanamo Bay Detention F.acility, Consistent with the diplomatic sensitivities



¯ at isurrt~d the. Dep~nt’.~:!e~0~m~!e~nswith:foreign g0vemments concerning

allega~.re!atiag~o ~oa~ect~ ~Dep~en~.ofS~te¯ d0e~not ~later~ly.m~e public.

specific ~s~ces oro~er precaufio~me~es ob~in~d.inorderto~avoid~e chilling

effects of m~ing such ~seussions public ~d ~e possible ~age to o~ abiii~ to coaduct

forei~..~r~lafi~om, .Se~ing~.~s~ees~y be.seen ~ rais~g questions.about ~ereque~g

hum~e ~ea~ent,ofa pa~eui~indiVid~t, There also~y be circ~st~ees where it.may be

~po~t t0 protect so~ees of ~o~afion .(suCh as sources ~in a ~orei~ gove~ent) about

~.~e~ent~.s ~’Hin~ess or~eap~ili~ to:.:abide by ass~ees, concerning h~e:~ent or

¯ relev~t Jnt~ational :obliga~0ns.

~0. If:~e D~p~entwere~:r~qu~::~o ~elose:o~side :appropriate E:~ee~fiVe:br~eh

eb~els its eomm~i~fions ~h.a..forei~.govemment relating to p~ieul~ mis~ent or

to~e..eoncerns, ~at. gove~e~t, .~ wellas o~her gove~ents, would likely be reluet~t in..the

~e~toe0~ieate.~ly wi~ ~e.U~t~..S~tes ~nee~ng such isles. I~ow ~om

expefienee-~at, the~delieate diplo~ti~::exeh~ge that:is o~en,required in ~ese sens[~ve c~nte~s

e~ot oee~: ~ffe-efively except:~:~a.~nfidenfi:~se~g~ Later ~view.~:in a

Dep~ent’s dealings ~th a p~icul~ fo~gn..gove~ent reg~d~gG~~o.de~inee

~s~er ma~ers wo~d seriously .~de~ne o~.abiHW.to.:~vesfigate :~legafions o~ mis~ea~nent

or to~e ~at come to o~ a~ention. ~d to reaeh-,.aceeptable acco~odations.wi~ o~er

governments :to ad~ess ~ose impo~eoneems.
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11.,. ~eDepartment~.s.~recommendatior~’conce~g transfer..relies:::heavi!~ on.the f~cts: and

analYSeS!~pro~ided b~’~~o~asi~.ffi,, e~S ~i~..~the Departtn¢fi~; ~eludtng it~ E~lsa~es,.

c~ti~ali~ is often.esae~6al?ii~:ens~~a~ffie advice and arta~:ysi’S tS~6~tlded by these.offiees

are useful and informative .for the deeision~maker, If those offices are e×pected to provide

candid and’ useful, assessments, they norrao:lly need to know thatthe~r reports will:.ttot.later be

publi~i~.di~doSed, or brought, t~:~.the, attenfion~i of ’.offi:eials -and .othets..in~..~he foreign Stately.. ~th .

~Meh.?th~y deal ;tin a re~g~!ar:b~S; Such ~ure~.eb~Id..chill impo~ari~:..~ourees ofini~0~a~[~n.

and could interfere ~th..the:~biltty of.out, fore:t~:re!~ata’:ofis personaei~o int~azt effeefively-.wi~

foreign State off~cials..

12, The. E×eeutive Branch~ arid i~’ particular the Departmem of State, has the tools to

obtainand.:evaluate assuraaee~.0f h~a~fe~.Ixeatment, to make reeommendafi0ns about Whether

t~ansfers:;~ai~:!b’~:.~-6ri~istent, wit~ U:-S: govemmeni9~li~, on humane ’treatment, andiwhere

approp~iate:it~ -f_.61!ow,,up wifli,:reee[~ng, govemments~..on::~:eompliance~tti:~ithose assurai~ces. The

Department.of S~te has use.d thesetools~in the past to facilitate tranSfersiia a responsible manner

that:comports with the"pol~eies~d~efibed herein. JudieialrevJew of the di.:plomatie dialogue.

between the U,S, Government and~thei" go.v.~ents coneerni;~ng...the terms oftransfer, or of:~e

~Itim~te decision to effee~a tr~Sferto a gi~en~..eountry,, risks: undermining ~the. abil:ity oft he U~S

Government to:speak with.one.voiee on..Guant:anamo::transferissues; This is critiealas we

continue to seek to reduce t-he nurnber0fdetainees in the Guantanamo detention facility and

move~toward the day when :the faei:li!y can be:elosed altogether.



I declare under the.penalty of perjurythat.lthe foregoing:is true and correct.

Ex~euted on November 25’~:2009;

Daniel.Fried:
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